
IN THE MATTER OF THE
WORKERS’ COMPENSATION
INSURANCEPOLICY ISSUED
TO PAYROLL SOLUTIONS
MANAGEMENT GROUPLLC BY
LIBERTY MUTUAL INSURANCE
CO. POLICY:

HEARINGNO. 09-HR-0381
Mr. RichardTrzupek,CEO
PayrollSolutionsManagementGroup,LLC
2950NilesAve.
St. Joseph,Michigan49085-2418

Liberty Mutual InsuranceCo.
do Mr. PaulHoltrup
11611N. Meridian,Suite500
Carmel,Indiana46032

ORDER

I, Michael T. McRaith, Director of the Illinois Departmentof Insurance,hereby
certify that I havereadtheRecordin this matterand theheretoattachedFindingsof Fact,
Conclusionsof Law and Recommendationsof the Hearing Officer, Louis Butler,
appointedand designatedpursuantto Section402 of the Illinois InsuranceCode (215
ILCS 5/402) to conduct a Hearing in the above-captionedmatter. I have carefully
consideredandreviewedtheRecordoftheHearingandtheFindingsof Fact,Conclusions
of Law and Recommendationsof the Hearing Officer attachedhereto and made apart
hereof.



I, Michael T. McRaith, Director of the Illinois Departmentof Insurance,being
duly advisedin thepremises,do herebyadopttheFindings of Fact,Conclusionsof Law
andRecommendationsoftheHearingOfficer asmy own, andbaseduponsaidFindings,
ConclusionsandRecommendationsenterthefollowing Orderundertheauthority granted
to meby Article XXIV andArticle XXXI oftheIllinois InsuranceCode(215 ILCS 5/401
et. seq. and 215 ILCS 5/500-5 et. seq.)and Article X of the Illinois Administrative
ProcedureAct(5 ILCS 100/10-5et. seq.).

This Order is a Final Decisionpursuantto the Illinois AdministrativeProcedure
Act (5 ILCS 100/1 et. seq.). Partiesto the proceedingmay petition the Director of
Insurancefor a Rehearingor to Reopenthe Hearingpursuant to 50 Ill. Adm. Code
2402.280.Appeal of this Order is governedby the Illinois AdministrativeReviewLaw
(735 ILCS 5/3-101et. seq.).

NOW IT IS THEREFORE ORDEREDTHAT:

1) Liberty’s inclusionofemployeesleasedto FourSeasonsin determining

premiumsowedby Payroll is proper;and
2) ThatPayrollandLiberty be equallyassessedthe$3 14.70($157.35each)cost

ofthisproceedingpayablewithin 35 daysfrom thedateofthis orderdirectly
to theIllinois DepartmentofInsurance,320 WestWashingtonStreet,
Springfield, Illinois 62767.

DEPARTMENTOFINSURANCEofthe
Stateof Illinois;

Date: I ~
Michael T. McRaith
Director
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FINDINGS OF FACT, CONCLUSIONS OF LAW
AND RECOMMENDATIONS OF THE

HEARING OFFICER

Now comes Louis Butler, Hearing Officer in the above-captionedmatter and
offers his Findings of Fact,Conclusionsof Law and Recommendationsto the Illinois
Directorof Insurance.

FINDINGS OF FACT

1) On February26, 2009, the Illinois Workers’ CompensationAppealsBoard
(Board) issueda casesummaryand decisionin the matterof the workers’
compensationinsurancepolicy issuedto the Complainant,Payroll Solutions
ManagementGroup LLC (Payroll or PSMG), by the Respondent,Liberty



Mutual InsuranceCo. (Liberty), policy # WC7-34S-504284-017.(Hearing
Officer Exhibit # 2B).

2) The Board declinedto makeadeterminationin this casestatingthat it lacked
jurisdictionbecausethe matterrequiredan interpretationof Illinois statelaws
orregulations.

3) On March 17, 2009, the Illinois Departmentof Insurance(Department)
received,from Payroll, a Requestfor a Hearingbasedon the decisionof the
Board. (HearingOfficer Exhibit # 2A).

4) On June 9, 2009, the Director issued an Authority to Conduct Hearing
appointing Louis Butler as Hearing Officer in this proceeding. (Hearing
Officer Exhibit # 1).

5) On June 9, 2009, the Director issueda Notice of Hearing in this matter,
pursuantto Payroll’s request,settingaHearingdate,time andlocationofJuly
15, 2009, at 10:00 a.m., at the Department’sOffices in Chicago, Illinois.
(HearingOfficer Exhibit # 2).

6) TheNoticeof Hearingstates,pursuantto 50 Ill. Adm. Code2402.270,thatthe
Director may order that the costsof this proceedingbe assessedagainstthe
parties. (HearingOfficer Exhibit # 2).

7) OnJuly 13, 2009, theDepartmentreceived,from JamesT. Barnes,aNotice of
Appearanceon behalfof Liberty. (HearingOfficer Exhibit # 3).

8) On July 13, 2009, the Departmentreceived,from Mr. Barnes,a Motion for
Continuance.(HearingOfficer Exhibit # 4).

9) On August4, 2009,the HearingOfficer issuedan Ordersetting a prehearing
telephoneconferencefor August 13, 2009 at 10:00 a.m. to schedulea new
datefor thehearing. (HearingOfficer Exhibit # 5).

10) On August 14, 2009, the Hearing Officer issued an Order setting a new
hearingdate, time, and location for October14, 2009 at 10:00 a.m. at the
Department’soffices in Chicago,Illinois. (HearingOfficer Exhibit # 6).

11) On October 14, 2009, the Hearing in this matter was convened at
approximately10:02 a.m.at the Department’sOffices in Chicago,Illinois at
which time were presentLouis Butler, Hearing Officer; RichardTrzupek,
appearedpro seon behalfof Payroll; JamesT. Barnesappearedascounselon
behalfof Liberty; Paul Holtrup andBecky Antcliff appearedaswitnessesfor
Liberty but did not testify. Ms. Helen Kim and Ms. SimoneArthur of the
Departmentwherepresentbut did not participatein thehearing.



12) The purposeof this proceedingwas to determinewhetherLiberty correctly
appliedtheworkers’ compensationrating systemto thebusinessactivities of
Payroll. Specifically, the issue is whether Payroll was entitled to split
coveragefor workers’ compensationinsurancebetweenits clients. In this
case,Payroll arguedthat its client, Four Seasons,should be excluded in
calculating premiums due to Liberty for Payroll’s worker’s compensation
coverage.

13) Mr. Trzupek, therepresentativefor Payroll,after beingduly sworn, testified
for therecordasfollows:

a. Threedocumentswereenteredintoevidenceby Mr. Trzupek:

i. PSMG Exhibit # 1 is a professional employer organization
arrangement(PEO) serviceagreementbetweenPayroll and Four
Seasonstitled, “Payroll SolutionManagementGroup, LLC.” Mr.
Trzupeksignedthe agreementand datedit October1, 2007. The
client signedtheagreementbut did notdateit.

ii. PSMGExhibit # 2 is a copyof an email that Mr. Trzupeksentto
Tim Hughes’on December17, 2008regardingFour Seasons.2

iii. PSMG Exhibit # 3 is a workers’ compensationand employer’s
liability policy from StateAuto insuranceCompany.

b. Mr. Trzupekstatedthat he has done this before [split coverage]. He
believesthat when he owned Administrative Employer Group (AEG)3

approximately26 or [27] other clients had their own policies issued
through the insurer American International Group, Inc. (AIG). He
testified that during that period Liberty excludedsomeclients, including
FourSeasons,from theiraudit.

c. Mr. Trzupek presenteda certificate of insurancefor Four Seasonsto
Liberty whenthe first audit camein. At that time, FourSeasonsseemed
like theywere excludedbut thenthe auditor from Liberty camebackand
saidtheywerenot excluded.

d. Mr. TrzupektestifiedthatFourSeasonswasdefinitelycoveredunderFour
Seasons’ownpolicy.

‘Basedon theaddressline of the e-mail, it appearsthat Tim Hughesis somehowaffiliated with NCCI.
Thee-mailis an explanationofPayroll’spositionfrom Mr. Truzpekto Mr. Hughes. Neitherthe copyof

the e-mailnor the testimonyat theHearingindicate whatresponse,if any,Mr. Hugheshadto this
communication.
~Mr. TruzupekownedthecompanyAEG prior to Payroll. TheLiberty policy thatheis referringto where
split coveragewas“allowed” was for policy period11/20/2003to 11/20/2004.Thepolicy therewas
betweenAEG andLibertynotbetweenPayroll andLiberty.
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e. Mr. Trzupekobjectedto the inclusionofFour Seasonsbecausein thepast
theyhadbeenableto excludethem.4

f. He emphasizedthat FourSeasonswascoveredunderits own policy issued
by StateAuto insuranceCompany. FourSeasons’claims wereturnedin
and premiumswere paid under that policy. All claims acceptedduring
thatperiodarebeinghandledby that insurancecarrier(not Liberty).

g. To explain why multiple contractsmay exist betweenFour Seasonsand
Payroll, Mr. Trzupek testified that Four Seasonswas supposedto be an
Administrative OutsourcingServices(ASO)but on the day they were to
sign the contractFour Seasonsdecidedto bea PEO. As an ASO, Payroll
would do all of Four Seasonsoutsourcingof payroll undertheir [Four
Seasons]federalID numberandhandleall oftheirHR (humanresources).
Mr. Trzupek statedthat, as an ASO, Four Seasonswould have been
responsiblefor theirown workers’compensation.

14) On crossexaminationby Mr. Barnes,Mr. Trzupektestifiedasfollows:

a. Theoriginal agreementbetweenFourSeasonsandpayrollwasintendedto
be an ASO agreement.However,theASO agreementwasvoidedon the
samedayit wasenteredand aPEOserviceagreementwasexecutedin its
place. (PSMGExhibit # 1).

b. Mr. Trzupek stated,Four Seasonsbecamea client and the PEO contract
wasenteredon October1, 2007.

c. Theworkers’ compensationpolicy at issue(betweenLiberty and Payroll)
wasenteredon January30,2007.

d. The policy betweenLiberty and Payroll had alreadyexpiredby the time
PayrollpresentedtheFourSeasons’certificateofinsuranceto Liberty.

e. At the time of coverage,Payroll was a Nevadacorporation locatedin
Indiana. During the policy period all of Payroll’s clients werein Illinois.
Mr. Trzupekstatedthat his wife, IreneTrzupek,who is oneoftheowners
of Payroll~’,decidedto incorporatein Nevada. He doesnot believethat
therewereany particularreasonsforher choice.

f. Mr. Trzupek agreedwith Mr. Barnes’ statementthat Liberty was not
informed that Four Seasonswas a client of Payroll during the policy

“When Mr. Trzupeksaysthat in the pasthe wasallowedto split coverageheis referringto 2004. In his
brief,Mr. Trzupekwrites(onpage3) that Four Seasonshadgrownfrom a companyof about30 employees
in 2004to a companyof over300 in 2007.

Theotherownerof Payrollis CindyGluchowki. Mr. Trzupekis not oneoftheowners.
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period; the reasonbeing, Mr. Trzupek stated,wasthat Four Seasonshad
theirownworkers’ compensationpolicy.

g. Liberty did not know aboutFourSeasonsuntil afterthepolicy periodhad
expiredbecauseneither a certificateof insurancenor a copy of a client
serviceagreementwas sentto them.

h. Mr. TrzupekownedanotherPEO,calledAdministrativeEmployerGroup
(AEG), which was coveredby Liberty. Mr. Truzupektestified that he
split coverageduring that time and thinks that becausehe did it then he
shouldbeallowedto do it now.6 AEG is not connectedto this hearing.

i. Initially, Mr. Truzupekaffirmed that FourSeasonhadits ownworkersand
thattheyalsoleasedworkersfrom Payroll. Later,Mr. Trzupekagreedthat
all of the peoplewho worked for Four Seasonswere included under
Payroll’s federal ID numberandwerePayroll’sW-2employees.~

j. Mr. Truzupektestified that PayrollprovidedFour Seasonswith a payroll
which distinguishedclerical, installers,andsalespeople;this allowedFour
Seasonsto know what payroll to provide to their insurer (StateAuto
Insurance)for thepurposeof calculatingpremiumduefor workersleased
from Payroll.

k. Oncehe gavethe payroll informationto FourSeasons,Mr. Truzupekdid
not know with absolutecertainty whether they forwarded the payroll
informationto theirinsurancecarrier(StateAuto insurance).

1. Mr. Truzupek defined split coverageas, “The client can be on one
[policy], andthePEOcouldbe on another.”8

m. Mr. Truzupek agreedthat the January2007 policy (WC7-34S-504284-
017), at issuehere,was renewedby a secondpolicy, (WC7-34S-504284-
018) in January2008; and premiums are owed. Nevertheless,in his
testimonyhe disputed the amount owed. Mr. Barnes proclaimedthat
$58,000is still owedand Mr. Truzupekcounteredthat hebelievedit was
approximately$8,600.

6 Basedon informationpresentedin theHearingit is unclearwhetherLibertywasawarethatMr. Truzpek

wassplit coverageduring this timeor if it wassimply overlookedduring the audits. No information
regardingthe specific conditionsof this earlierpolicy were providedat thehearingif Liberty did in fact
knowinglypermit split coverage.
~HearingOfficer’s Exhibit # 2 undertheheading“ExecutiveSessionandBoardRuling” states,“A board
memberquestionedthat becausePSMG paidtheworkersleasedto Four Seasons,how did Four Seasons’
insurancecarrierknow whatpayroll to baseits premiumon for theseleasedworkers?”
~Mr. Barnes’askedMr. Truzupek(R. 27) if heis awareofa law recentlypassedin Michiganwhich he
saysstatesthat in PEOrelationshipsthat coveragefollows theW-2 employeralways. Mr. Barnes’also
includeda copyof MichiganCircularLetter#189 in ExhibitD of hisbrief.
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n. Mr. Truzupek arrived at the $8,600 figure becausehe excluded Four
Seasons. He testified that Liberty will combineboth policies amounts
when they sendhim a bill; also, he statedthat he receivedquotes of
varyingdollaramountsfrom Libertythroughtheirdealings.

15) On examinationby theHearingOfficer, Mr. Truzupektestifiedasfollows:

a. Therewasmorethanoneaudit conductedby Liberty. The first audit was
performedin 2008; during that time Four Seasonswas not a client of
PSMG. FourSeasonswasonly a client of PMSGfor threepayrollsfrom
October1, 2007to themiddleof November.

b. Mr. Truzupek’sformerbusiness,AEG, wassold in 2004;his wife wasnot
an ownerin thatbusiness. HeownedAEG for approximatelyfour years
between2000 and 2004. Four Seasonswas his client during this time.
Prior to AEG,heownedStaffLeasing,which wasfoundedin 1991. Four
Seasonshadbeena client ofhis since1991.

c. Four Seasonswas reportedundertheir own policy during the time they
wereMr. Truzupek’sclient. Mr. Truzupektestified that whenhe owned
AEG he had manydifferent insurersand could not recall if Liberty had
everbeenone ofthem. He did recall that Fireman’sFund,Crum & Foster
(which wasa captivefor Waterford Insuranceandoperatedin a voluntary
market)hadbeenoneof his insurers.

16) Amicus CourtReporters,Inc. recordedthe testimonytakenin this proceeding
andchargedtheDepartment$314.70for theCourtReporter’sattendanceand
acopyoftheproceedings.

CONCLUSIONS OF LAW

Baseduponthe abovestatedFindingsof Factand the Recordin this matterthe Hearing
Officeroffersthefollowing Conclusionsof Law to theDirectorof Insurance:

Louis Butler wasduly appointedHearingOfficer in this matterpursuantto Section402
and403 oftheIllinois InsuranceCode(215 ILCS 5/402and403).

The Directorof Insurancehasjurisdictionover the subjectmatterand thepartiesin this
proceedingpursuantto 5/401, 5/402,5/403 and5/462 ofthe Illinois InsuranceCode(215
ILCS 5/401, 5/402, 5/403 and5/462).

This mattercomes to the Director of Insuranceas a requestfor a Hearing madeby
Payroll, pursuant to Section 462 of the Illinois InsuranceCode (215 ILCS 5/462).
Specifically, the disputecenterson Liberty’s application of a workers’ compensation
rating systemto the businessactivities of Payroll. The issueis whetherthe premium
chargedby the Liberty for Payroll’s Workers’ CompensationInsurancePolicy # WC7-
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34S-504284-017,for policy period 1/30/2007through1/30/2008,wasproperbasedon a
determination by Liberty that the policy provided coverage for all of Payroll’s
employees. It is undisputedthat the workers leasedto Four Seasonsby Payroll were
employeesofPayroll.

Section462 oftheIllinois InsuranceCode(215 ILCS 5/462)provides,in part:

“Every ratingorganization,andeverycompanywhich does
not adopt the ratesof a rating organization,shall provide
within this state reasonablemeanswhereby any person
aggrievedby the applicationof its rating systemmay be
heard,in personorby his authorizedrepresentative,on his
written requestto review the mannerin which suchrating
systemhasbeenapplied in connectionwith the insurance
affordedhim. If theratingorganizationor companyfails to
grant or reject such requestwithin thirty daysafter it is
made,the applicantmayproceedin the samemannerasif
his applicationhadbeenrejected. Any party affectedby
the actionof suchratingorganizationor suchcompanyon
suchrequestmay, within thirty daysafterwrittennoticeof
such action, appeal to the Director, who, after a hearing
held upon not less than ten days’ written notice to the
appellantandto suchratingorganizationor company,may
affirm orreversesuchaction.”

The evidencepresentedin this matter indicated that Payroll was issued a workers’
compensationand employers’ liability policy (policy # WC7-34S-504284-017)by
Liberty for policy period 1/30/2007through 1/3/2008. The policy providedworkers’
compensationcoveragefor the employeesof Payroll. Payroll is an employeeleasing
companyotherwiseknown as a PEO (ProfessionalEmployerOrganization). Generally,
an employeeleasingcompany(Payroll) “leases”employeesto a client company(Four
Seasons);servesas the W-2 employerof the leasedemployees,and performsother
employerresponsibilitiesasto thoseleasedemployees.

At the end of policy period 1/30/2007through 1/30/2008,Liberty performedan audit of
the Payroll’s operations. Liberty found that in addition to thoseclients listed on the
policy, Payroll was also leasing employeesto Four Seasons. Accordingly, Liberty
chargedthe Payroll premiumsfor thoseemployeesleasedto Four Seasons. Payroll
arguedthat it should not have to pay premiumsfor employeesleasedto Four Seasons
becauseFourSeasonshada workers’ compensationpolicy of its own that coveredthose
employees. Additionally, Payroll arguedthat it had excludedclients from its workers’
compensationpolicesin thepastand hadneverbeentold it couldnot do so.

820 ILCS 305/1 (a)(2) and(b)(2) provides,in pertinentpart:

Workers’CompensationAct.
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(a) ThetenTn“employer”asusedin thisAct means:

* * *

2. Every person,firm, public or private corporation...who
hasany personin serviceor under any contract for hire,
expressor implied, oral or written, andwho is engagedin
any ofthe enterprisesor businessesenumeratedin Section
3 ofthis Act...

* * *

(b) Theterm“employee”asusedin thisAct means:

2. Everypersonin theserviceof anotherunderanycontract
of hire, expressor implied, oral or written.. .(Emphasis
added).

215 ILCS 113 EmployeeLeasingCompanyAct statesin pertinentpart:

Sec 5. Purpose.For the purposeof ensuring that an
employer that leasessome or all of its workersproperly
obtainsworkers’ compensationinsurancecoveragefor all
of its employees, including those leased from another
entity, and that premium is paid commensuratewith
exposure and anticipated claim experience,this Act is
required to regulate employee leasing companies.
(Emphasisadded).
* * *

Sec.15. Definitions. In thisAct:

“Employee leasing arrangement” means a contractual
arrangement,including long-term temporaryarrangements
whereby a lessor9 obligates itself to perform specified
employerresponsibilitiesasto leasedemployeesinclu4jng
the securing of workers’ compensation insurance.
(Emphasisadded).

Payrolldoesnot disputethat it enteredinto an employeeleasingarrangement,asdefined
by 215 ILCS 113/15, with Four Seasons.The EmployeeLeasingCompanyAct states
that its purposeis to ensure that employersobtain workers’ compensationinsurance
coveragefor all employeesandthat premiumsarepaidbasedon exposure.Basedon 215
ILCS 113/5, Payroll is responsiblefor insuring all of its leasedemployees.Payroll was

‘~215 ILCS 113/15also defines“Lessor”asan“employeeleasingcompany”which meansanentity that
leasesanyof its workersto a lesseethroughan employeeleasingarrangement.
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theemployerof the employeesleasedto FourSeasons.Soevenif FourSeasonscarried
workers’ compensationinsurancean injured employeeleasedto Four Seasonsthat was
employedby Payroll could have broughta successfulclaim underthe policy that was
issuedto Payrollby Liberty. Therefore,Liberty’s calculationof premiumsbasedon the
inclusionof all employeesthat Payroll leasedis properbecauseLiberty bore the risk of
havingto pay any potentialclaimsof thoseworkers.

Payroll arguesthat split coverageshouldbe allowedbecauseof previousdealingswith
Liberty. Between11/20/2003and 11/20/2004,Mr. TruzupekownedanotherPEOcalled
AdministrativeEmployerGroup (AEG) that wasinsuredby Liberty. At that time, Four
Seasonsleasedapproximately 30 employeesfrom AEG. Between 1/30/2007 and
1/30/2008,Four Seasonsleasedapproximately300 employeesfrom Payroll. Payroll’s
belief that an insurancepolicy issuedto one companyshould be governedby a policy
issuedto a different companyis in error. Furthermore,betweenpolicy period1/30/2008
and 1/30/2008,Liberty wasunawarethat FourSeasonswasa client ofPayroll so Liberty
couldnot knowinglyapproveofPayroll splittingcoverage.

RECOMMENDATIONS

Based upon the abovestatedFindings of Fact, Conclusionsof Law and the
Recordin this matterthe HearingOfficer offers the following Recommendationsto the
Directorof Insurance:

I) That the Departmentagrees that Liberty was justified in including Payroll
employeesleasedto FourSeasonsin determiningpremiumsowed;and

2) ThatPayrollandLiberty beequally assessedthe$314.70costof this proceeding.

Respectfullysubmitted,

Date ~ 0 ~

Louis Butler
HearingOfficer

9


